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PER CURI AM

Jerry Lee Cody appeals fromhis conviction and 210-nonth
sentence inposed for conspiracy to possess wth intent to
di stri bute net hanphetam ne, in violation of 21 U.S.C. § 846 (2000).
Cody raises three issues on appeal: (1) whether the district court
erred in instructing the jury that to determ ne possession of
met hanphetam ne, it could consider evidence of close physical
proximty to nmethanphetamne; (2) whether the district court
plainly erred in failing to instruct the jury on nultiple
conspiracies; and (3) whether his sentence is erroneous in |ight of

United States v. Booker, 125 S. . 738 (2005). W find no error

in the conviction and affirmit, however we vacate and remand the
sentence for further proceedings.
This court reviews jury instructions for abuse of

di scretion. United States v. Ruhe, 191 F.3d 376, 385 (4th Gr.

1999). The district court’s instructions will be upheld “provided
the instructions, taken as a whole, adequately state the

controlling law.” Teaque v. Bakker, 35 F.3d 978, 985 (4th Cr.

1994). The challenged jury instruction involved possession of
met hanphet am ne. The CGovernnent nust prove beyond a reasonabl e
doubt that the defendant (1) know ngly (2) possessed the controlled

substance (3) with the intent to distribute it. United States v.

Burgos, 94 F.3d 849, 873 (4th Cr. 1996). Possession may be actual

or constructive. United States v. Rusher, 966 F.2d 868, 878 (4th




Cir. 1992). “A person has constructive possession of a narcotic if
he knows of its presence and has the power to exerci se dom ni on and

control over it.” United States v. Schocket, 753 F.2d 336, 340

(4th Gr. 1985). Possession need not be exclusive but may be joint
and “may be established by direct or circunstantial evidence.” |d.

This court has held that “where other circunstanti al

evidence . . . is sufficiently probative, proximty to contraband
coupled with inferred know edge of its presence wll support a
finding of guilt on such charges.” United States v. Laughman, 618
F.2d 1067, 1077 (4th Cr. 1980). Further, having ownership,

dom nion, or control over the prem ses or vehicle where contraband

is concealed is constructive possession. United States V.

Arnstrong, 187 F.3d 392, 396 (4th G r. 1999).
The rel evant instruction by the district court was:

| f you find beyond a reasonable doubt t hat
nmet hanphetami ne was found in close proximty to the
defendant that would be a circunstance from which,
toget her wi th other circunstances, you may i nfer that the
def endant was aware of the presence of it and had the
power and intent to control its disposition or use.

The district followed by instructing that physical proximty was

not enough to establish possession:

[ T] he defendant’s physical proximty, if any, to the
nmet hanphet am ne, does not by itself permt an inference
that the defendant was aware of its presence or had the
power or intent to control its disposition or use. Such
an inference may be drawn only fromthis and any other
ci rcunst ances whi ch are shown fromthe evi dence beyond a
reasonabl e doubt .



W conclude that the <challenged instruction was
consistent with the lawin this Grcuit on constructive possession
and that the court’s further instruction nmade it clear that
proximty to the contraband al one coul d not establish constructive
possessi on. We therefore hold that the district court did not
abuse its discretion in overruling the objection to the
i nstruction.

Next, Cody contends that the district court erred by not
instructing the jury on nmultiple conspiracies. Because Cody did
not request a jury instruction regarding nmultiple conspiracies,
review of the failure to give a jury instruction is for plain

error. United States v. Richerson, 833 F.2d 1147, 1155-56 (5th

Cr. 1987). Under the plain error standard, Cody nust show
(1) there was error; (2) the error was plain; and (3) the error

af fected substantial rights. United States v. d ano, 507 U. S. 725,

732 (1993). |If the three elenents are net, the court may exercise
its discretion to notice the error only if the error “seriously
affect[s] the fairness, integrity, or public reputation of judicial
proceedings.” (dano, 507 U S at 732 (internal quotation marks
omtted).

Even if there was plain error, Cody nust show that the
error affected his substantial rights. The burden is on Cody to
denonstrate that the plain error “actually affected the outcone of

the proceedings.” United States v. Hastings, 134 F.3d 235, 240




(4th Cr. 1998). Thus, he nust showthat the jury convicted hi mof

t he conspiracy count because of the plain error. United States v.

Godwi n, 272 F.3d 659, 680 (4th Cr. 2001). “[I]n order for the
defense to establish that the jury msinstruction altered the
outcone of the trial, it had to show that the proper instruction,
on the same evidence, would have resulted in acquittal, or at the

very least a hung jury.” United States v. N colaou, 180 F. 3d 565,

570 (4th Cr. 1999).

This court has held that “[a] nultiple conspiracy
instruction is not required unless the proof at trial denonstrates
that appellants were involved only in separate conspiracies
unrelated to the overall conspiracy charged in the indictnment.”

United States v. Squillacote, 221 F.3d 542, 574 (4th Cr. 2000)

(internal quotation marks omtted). Cody argues that because
several of the Governnment’s wtnesses did not nention or rarely
nment i oned Cody’s co-conspirators charged in the indictnent, that he
coul d not have been part of the conspiracy charged. However, each
co-conspirator need not know each other in order for all of themto

be engaged in a single conspiracy. See United States v. Crockett,

813 F.2d 1310, 1317 (4th Cr. 1987); see also United States v.

Gay, 47 F.3d 1359, 1368 (4th Gr. 1995). Rather, the touchstone
analysis is whether there is an “overlap of key actors, nethods,

and goals.” United States v. Strickland, 245 F. 3d 368, 385 (4th

Cr. 2001) (internal quotation marks and citation omtted).



Here, Cody admtted to knowng nost of the people
frequently nentioned in the conspiracy. He was connected to
several co-conspirators by the testinony from his buyers and
supplier. Thus, he cannot prove that he was in a separate
conspiracy unrelated to the overall conspiracy charged in the

indictnent, see Squillacote, 221 F.3d at 574, and we concl ude t hat

Cody has not carried his burden to denonstrate plain error in the
district <court’'s failure to give a nultiple conspiracies
i nstruction.

Finally, Cody argues that the district court enhanced his
sentence based upon facts not submtted to the jury or proven
beyond a reasonabl e doubt. Because Cody did not raise this issue
at sentencing, his sentence is reviewed for plain error. United

States v. Hughes, 401 F.3d 540, 547 (4th Cr. 2005) (citing 4 ano,

507 U. S. at 731-32). The Suprene Court held in Booker, 125 S. C
at 746, 750, that the mandatory manner in which the Sentencing
Guidelines required courts to i npose sentenci ng enhancenents based
on facts found by the court by a preponderance of the evidence
viol ated the Sixth Amendnent.

Because Cody received a higher sentence than woul d have
been perm ssible based only on the jury's findings, we vacate and

remand his sentence for resentencing under an advi sory gui deli nes



system”® See Hughes, 401 F.3d at 547-49, 555-56 (finding that

Hughes had satisfied all three prongs of the plain error test set
forth in dano, 507 US at 732, when he was sentenced to a
sentence substantially longer than the sentence permtted based
purely on the facts found by a jury, and that the court should
exercise its discretion to recognize the error).

Al t hough the guidelines are no | onger mandatory, Booker
makes clear that a sentencing court must still “consult [the]
Qui del i nes and take theminto account when sentencing.” 125 S. C.
at 767. Sentencing courts should first determ ne the appropriate
sent enci ng range under the Cuidelines, making all factual findings

appropriate for that determ nation. See Hughes, 401 F.3d at 546.

The court shoul d consider the Guideline range, along with the ot her
factors described in 18 U.S.C. 8 3553(a) (2000), and then inpose a
sentence. 1d. If that sentence falls outside the Guideline range,
the court should explain its reasons for departure as required by
18 U.S.C. A 8 3553(c)(2) (West Supp. 2004). 1d. The sentence nust
be “within the statutorily prescribed range and . . . reasonable.”

Id. at 546-47.

“Just as we noted in Hughes, 401 F.3d at 545 n.4, “[wle of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the tinme” of Appellant’s sentencing.
See generally Johnson v. United States, 520 U S. 461, 468 (1997)
(stating that an error is “plain” if “the law at the tinme of trial
was settled and clearly contrary to the law at the tinme of
appeal ).




We therefore affirm Cody’'s conviction and vacate his
sentence and remand for further proceedi ngs consistent with Booker
and Hughes. W dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.

AFFI RVED | N PART;
VACATED AND REMANDED | N PART




